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OUTLINE

part I. overview of the general state of the Mediterranean region 

Multilateral comprehensive fora for political dialogue, legal and practical cooperation: 

I.1 The Barcelona Process (1995)/Union for the Mediterranean (2008). Initially, the main focus has been on the liberalisation of trade (objective of the establishment of a Mediterranean Free Trade Area). The movement of persons as a transversal issue, dealt with in the framework of the second (Economic and Financial Partnership) and of the third (Social, Cultural and Human Partnership) main areas of cooperation. The 2005 Barcelona Summit added “migration” as a specific pillar of the partnership. The First Euro-Mediterranean Ministerial Meeting on Migration (Algarve -2007).  

The matter has received broader attention since the launch of the Union for the Mediterranean. The Joint Declaration of the Paris Summit for the Mediterranean (2008) and  the “commitment to facilitate legal movement of individuals”(§12). The promotion of orderly managed legal migration,  the fight against illegal migration, migration and development are declared issues of common interest. The comprehensive, balanced and integrated approach to migration is proclaimed. 

The impact in this regard of financial instruments (the EuroMed Migration project). 

Basically, the Euro-Mediterranean Dialogue has received substance at the bilateral level, with the conclusion of the Association Agreements (infra). 

As to the objectives of the policy developed in this framework, one may in abstracto note a certain evolution from a dominant attention to the problem of irregular migration to a broader approach, including also legal migration (in the wake of a similar evolution in the EU policy).  In substance, the focus is still on the control of illegal migration.  

I.2 The European Neighbourhood Policy (ENP).  It covers 9 Mediterranean States and the  Palestinian Authority. The instrument of the Bilateral Action Plan  (not yet adopted with Algeria, Libya and Syria) and its impact upon the matter. Two conflicting objectives: a) liberalization of movement of persons from NS in order to reinforce good neighbourly relations; b) the need to strictly implement the EU rules on border controls and the fight against illegal immigration.  

The EU strategy based on the concession of visa facilitations as an incentive for ENP partners to enter into re-admission agreements. However,  so far no visa facilitation agreement has been concluded with Mediterranean States concerned by the ENP.

The financial instrument of the ENP (the European Neighbourhood and Partnership Instrument (ENPI) and cooperation in the filed of migration: The ENPI Regional Strategy Paper (2007-2013)

I. 3 Sub-Regional initiatives.  The Stabilisation and Association Process (Western Balkans). The Adriatic-Ionian Initiative. 

Bilateral  action in the framework  of the multilateral process

The Association Agreements between the EU and NMS. Association agreements as treaties “creating special, privileged links with a non-member country which must, at least to a certain extent, take part in the community system” (CJ, judgment 30 September 1987, case 12/86, Demirel, § 9). Different categories. Major dividing line between European States and non-European States. The peculiar case of candidates (Croatia, FYRM, Turkey) and potential candidates (Albania, BH, Kosovo, Montenegro, Serbia) for accession. The 1963 Agreement establishing the Association between the European Economic Community and Turkey and the 1970 Additional Protocol: the creation of a Customs Union with Turkey in 1995.  

A) The Euro-Mediterranean Agreements establishing an Association (AA). In force with Tunisia, Morocco, Jordan, Israel, Algeria, Egypt, Lebanon; Interim agreement with the Palestine Authority. Variety in scope of the agreements. The most developed are those with Maghreb countries, for they build upon the acquis concerning association agreements concluded in the 1970s. In particular, they provide important rules on the treatment of legally resident workers. Similar advanced rules are envisaged by the AA with Turkey. In any case,  no right of entry into or residence in EU member States is granted by these AAs (CJ, Judgement 6 June 1995, case C-434/93, Bozkur). Norms on the right of establishment of companies (for instance, in the AA with Algeria,  art. 32 commercial presence: MFN) and on the temporary presence of natural persons employed by those companies (“key personnel”: art. 33 ).  Provisions dealing with movement of persons in the field of justice and home affairs. Issuance of visa : only a generic obligation to negotiate visa facilitations for persons contributing to the implementation of the AA is provided (art. 83 of the Algeria AA: agreement “to examine, within the limits of their powers, ways of simplifying and speeding up the issue of visas to persons contributing to the implementation of this Agreement. The Association Committee shall periodically examine the implementation of this Article).  Focus on control of illegal migration. Norms on social and cultural cooperation. AA with Maghreb countries provide important rules on treatment of legally resident workers (art. 67 of the Algeria AA). Those provisions on workers were granted direct effect by the Court of Justice (CJ, judgement 31 January 1991, Kziber, case C-18/90). They confer enforceable rights upon workers.   
B) The Stabilisation and Association Agreements (SAA) concluded with Western Balkan Countries, in the framework of the Stabilisation and Association process (see below). 

part II. CASE STUDY: ALBANIA

The Stabilisation and Association Agreement (signed on 12 June 2006; in force since 1 April 2009). The preamble recalls the status of Albania as a “potential candidate” for EU membership. The Association shall be implemented progressively and shall be fully realised over a transitional period of a maximum of ten years, divided into two successive stages. 

As to movement of persons, relevant provisions are envisaged in Titles V and VII of the SAA.  

Title V is devoted to “Movement of workers , establishment, supply of services, current payments and movement of capitals”.  

With regard to the rules on the “movement of workers” (art. 46-48), despite their heading, they do not recognise a real right of movement. Art. 46 provides a right to non-discrimination of legally employed workers as regards working conditions, remuneration or dismissal; a right of access to the labour market for family members of the legally employed worker is also recognized. Art. 47, on the other hand, only encourages MS to improve facilities of access to employment for Albanian workers, subject to their national legislation. The provisions concerning coordination of social security systems for workers.  

The Chapter of the SAA on “Establishment” mainly deals with companies, envisaging an obligation to grant NT or MFNT. However, also the establishment of individuals is covered, notably by Art. 50, par. 4: “Five years after the date of entry into force of the Agreement, the Stabilisation and Association Council shall establish the modalities to extend the above provisions to the establishment of nationals of both parties to take up economic activities as self-employed persons”. In other words, the SAA only entrusts the SAA Council with a competence to legislate. Under art. 54 the SAA Council shall also examine which steps are necessary for the mutual recognition of qualifications. On the other hand, art. 55 envisages a duty to permit “entry and temporary presence of key personnel in companies”. This is probably the only enforceable right granted by the SAA.   

Also rules on the “supply of services” may be relevant as regards movement of natural persons. Under art. 57 the parties shall take the necessary steps to permit progressively “the temporary movement of natural persons providing the service”. No immediate right is established. Rule of a programmatic nature.  

Rules on the movement of persons are also set forth in Title VII of the SAA, devoted to “Justice, Freedom and Security”. In particular, Chapter II provides for general duties of cooperation in the area of movement of persons. Art. 80 envisages a  broad obligation to cooperate in the areas of visa, border control, asylum and migration and to establish a framework for cooperation in those fields. In this context, focus has to be on asylum and legal migration. Of particular interest is the provision according to which, “in relation to migration, the parties agree to the fair treatment of nationals of other countries who reside legally on their territories and to promote an integration policy aiming at making their rights and obligations comparable to those of their citizens” (see now art. 67 TFUE: the Union “shall frame a common policy on asylum, immigration and external border control, based on solidarity between Member States, which is fair towards third-country nationals”).  

Art. 81 of the SAA deals with the  “Prevention and control of illegal migration and readmission”.

EU visa policy towards Albania 

The Thessaloniki European Council in 2003 acknowledged  the political objective of visa-free travel for the Western Balkans and outlined the conditions to be satisfied in order to reach that goal (“the EU is aware of the importance the peoples and governments in the Western Balkans attach to the perspective of liberalisation of the visa regime. Meanwhile, progress is dependent on these countries implementing major reforms in areas such as the strengthening of the rule of law, combating organised crime, corruption and illegal migration, and strengthening their administrative capacity in border control and security of documents. The Council welcomes the intention of the Commission to hold discussions, within the framework of the Stabilisation and Association Process, with each of the Western Balkan countries, regarding the requirements for how to take these issues forward in concrete terms”).
With Albania, an Agreement on the facilitation of the issuance of visas was signed in September 2007 and entered into force on 1 January 2008. The adoption of the Visa Agreement followed the entry into force on 1 May 2006 of the Agreement between the EC and Albania on the readmission of persons residing without authorisation, signed in 2005. 

The dialogue for visa liberalisation with the five Western Balkan States. The lifting of visa obligation for FYRM, Montenegro and Serbia in December 2009. 

The 27 May 2010 proposal of the European Commission to waive the short-term visa requirement for Albania and Bosnia and Herzegovina.   

III. PRELIMINARY CONCLUSIONS
As regards movement of persons in the Mediterranean area, the efforts undertaken at the regional level, notably in the framework of the Barcelona Process/Union for the Mediterranean,  have led,  from a legal point of view, to scarce results. With respect to the movement of persons no multilateral instrument having legal force has been adopted (such, for instance, the European Convention on Establishment (1955), adopted within the Council of Europe) or is under negotiation/preparation.  
This is not surprising. The entire process is essentially a soft-law framework. 

The Barcelona Process/Union may play an important role in terms of political dialogue, institution building and practical cooperation. In this last respect, a certain impact have financial instruments (the EuroMed Migration project).  

Since 2004, the Barcelona Process has been complemented by the ENP, which covers 9 Mediterranean States of Northern Africa and the Middle East. In the abstract, freedom of movement of neighbours’ citizens is one of main the objectives of the ENP. The issues of visa policy, border management and control of illegal immigration are generally dealt with in the Action Plans concerning Mediterranean States. However, the concrete results so far achieved are clearly inadequate. Among the neighbours, only Israel enjoy an exemption from Visa requirements under the EC Regulation n. 539/2001. What is even more surprising, no visa facilitation agreement has been concluded with Mediterranean States covered by the ENP. On the other hand, one cannot forget the role played by the financial instrument of the ENP in order to reinforce practical cooperation in subiecta materia (the European Neighbourhood and Partnership Instrument).

More significant results in the area of the movement of persons have been achieved at the sub-regional level, in particular with respect to the Western Balkans. 

In any case,  the cooperation in the Mediterranean region has mainly developed at the bilateral level,  in particular through the conclusion of treaties between the EU and its Member States, on the one part, and the non member State concerned. Two main categories of association treaties have notably emerged: the Euro-Mediterranean AA and the SAA.  Also in respect of the movement of persons, AA are very diverse, since they reflect the particular situation of the non member State concerned. In any case, no AA envisages rights of movement, that is rights of entry and residence,  for natural persons. The only possible example concerns, in some cases,  persons belonging to the “key personnel” of established companies. On the other hand, the AA with Turkey and the Maghreb States envisage important rules concerning the treatment of legally employed workers, which may have direct effect under EU law. 

As far as visa policy is specially concerned, the Euro-Mediterranean AA only envisage generic commitments to facilitate the issuance of visas, in particular for certain categories of persons. The same holds true for the SAA concluded with Western Balkan States. However, with those States great progress has been made in the field, with the adoption of visa-facilitation agreements and with the consolidation of a dialogue for the liberalization of visas. 

To sum up, as far as natural persons are concerned, currently one cannot speak of a “freedom of movement” between the EU and Mediterranean non-member States. To the contrary, the accent is on border control and the prevention of irregular migration (see the 2008 European Pact on Immigration and Asylum or the joint letter sent on 23 October 2009 by France and Italy to the EU Presidency).   

Some results have been reached as to the facilitation of the movement of persons (visa-facilitation and visa-exemption) but only vis-à-vis Western Balkan States (and Israel).  

The main impact that AA currently have is in respect of the legal treatment of legally employed workers. 

The most recent AA, as for instance the SAA with Albania, also envisage a general obligation “of fair treatment of nationals of other countries” and of promoting an integration policy aimed at making their rights and obligations comparable to those of their citizens.     


