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ABSTRACT

This paper presents the challenges brought in the area of free movement of people   within the general framework of European Union visa polices and Turkey’s responses during its accession process to the EU. This paper argues that issues relating to the free movement of people become an influential phenomenon within the Black Sea region. This paper takes Turkey as case study and investigates how Turkey as a candidate state to the EU develops mechanisms and systems to tackle the challenges brought by its geographical location and its relations with its neighbours. Countries within the EU and its immediate neighbourhood are exposed to the challenges brought by irregular migration and border controls.  The EU is trying to respond to these challenges by developing common strategies and measures for managing if not controlling irregular or transit migration via developing common visa policies and regimes. Focusing on Turkey, this paper analyzes the dynamics behind Turkish domestic policy-making during its accession process with respect to visa, border and migration policies. The paper also explores foreign policy dimensions relating to bilateral relations of Turkey with its neighbours. This paper presents findings to demonstrate how irregular migration, visa policies and readmission agreements have developed to be influential issues in Turkey’s domestic policy agenda while turning into a priority topic within foreign policy issues. It also has inevitable consequences on Turkey’s bilateral relations with its neighbours. In that respect, this paper presents findings of how becoming a transit country for irregular migration transforms Turkey’s migration management system which has inevitable consequences on Turkey’s regional and neighbourhood relations.
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1. Introduction

This analysis acknowledges the fact that in recent decades, issues relating to migration, asylum, border controls and visas have increasingly become central topics in the agendas of both the European Union (EU) and Turkey. Fundamental reason behind this fact is that free movement of people within the internal market has been one of the key features of the establishment of four freedoms within the EU. These four freedoms are freedom of movement, goods, services and capital. With a general description “the internal market of the European Union is a single market in which the free movement of goods, services, capital and persons is ensured and in which European citizens are free to live, work, study and do business.”
 The article 14 of the Single European Act provided the legal basis of the establishment of the internal market and abolishing of internal border controls. Changes in the border controls and free movement within the internal market for the third country nationals required establishment of a common visa regime applied by some of the member states. This development was later named as Schengen, the German city involved in the process. With the signing of the Schengen Convention in June 1990 the Schengen regime to made the actual free movement of persons possible. This intergovernmental initiative expanded to most of the EU member states and “with the coming to force of the Amsterdam Treaty in 1999, the Schengen regime was moved into the EU’s legal framework and became part of the standard EU acquis.”
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Schengen system includes abolishment of internal border controls, strengthening of EU’s external borders, establishment of the Schengen Information System (SIS), a common visa system and police cooperation. After the events of 9/11, Madrid and London bombings the issues covered under the Schengen system acquired a strengthened security dimension. This new fortified security outlook of the Union had inevitable consequences on free movement of persons. Obtaining visas by third country nationals who are from the immediate neighbourhood of the EU became additionally bureaucratic and difficult. Kirişçi argues that this new outlook to the visa policies contradicted with the EU’s development of a European Neighbourhood Policy (ENP) in 2003.
 The EU’s efforts to develop better relations with its immediate neighbourhood can be challenged by this strengthened security perspective. The proposal for the ENP advocated the creation of safety and stability zone with friendly countries to the East and South of the EU. This suggests a range of policies to tie these countries with the EU without actually offering them full membership. It has been argued that the Schengen regime in its current form can be argued to be working against these efforts and ambitions. The emphasis put on security and control is undermining prospects of encouraging better relations with neighbouring countries and their publics. 
The enlargement policy of the EU advocates a process of intense harmonization. All candidate countries to the EU are expected to follow a common path for membership if they would like to join the Union. They need to adopt the legislation of the EU as well its norms, principles and regulations. With making and implementing the EU acquis member states experienced the influence of European integration via legal integration.
 This also served as a mechanism of exporting EU level governance beyond EU territories via the harmonization processes of accession countries. European integration though legal integration can create institutional and legal realignments which create structural change in domestic systems of the countries concerned. Alignments can be limited in the processes of pre-accession as harmonization with EU legislation is limited. However, during negotiation processes where exposure to EU acquis is more evident the impact is relatively higher. 
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2. Turkey’s Geographical Position

Turkey’s unique geographical location and diverse neighbours is regarded as either a “curse” or a “blessing”.
 Its physical geography impacts on its political geography and international relations. Political instabilities around its neighbours means that Turkey is exposed to consequences of international conflicts and power struggles resulting with political instability in the surrounding regions with security concerns and humanitarian issues such as population movements within and around the region. Adding to these issues Turkey has borders at its east which, due to their geography, are difficult to control. This means Turkey is challenged by dealing with difficult to control borders, politically unstable eastern neighbours, vulnerable to refugee influx situations, migrant smuggling, human trafficking, and transit, irregular migration.

When we look at the EU we see that there are increasing EU efforts in building a common migration policy which inevitably impacts Turkey that is at the frontiers of the Union. As a neighbouring and a candidate country to the EU, Turkey is not immune from the transformation the Union is experiencing in its migration field. Turkey’s domestic needs, globalization and pressures from the EU push Turkey to establish a migration management system which is compatible with its European counterparts. Finding a compromise between the EU pressures and its international and domestic commitments is a difficult task for Turkey to overcome. Candidature status and obligations for harmonization with the EU legislation create additional tension points relating to Turkey’s current national and international commitments arising from domestic and international legislation.
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3. Turkey’s Accession to the EU

The last forty-five years of Turkey-EU relations presents an ongoing but problematic relationship. However, Turkey is at least insistent if not determinant to continue with its pursuit for membership. Turkey’s relations started with the EU on an associate status.  Immediately after the founding of the EEC in January 1st, 1958, Turkey applied for associate membership in 1959. The Ankara Agreement for association was signed with the EEC on September 12th, 1963. This Agreement entered into force on December 1st, 1964. Its aim was to foster economic integration between Turkey and the EEC through a three phased customs union. The Ankara Agreement included the final objective of eventual membership of Turkey to the EEC.

The completion of the Customs Union with the EU was a result of the Turkey-EU Association Council Decision on March 6th, 1995.
 The Decision meant changing regulations and legislations which were already operating in Turkey with respect to economic rights, taxing, agricultural products and free movement of goods with the addition to changes in customs policies, technical standards and competition policy.

Until 2005 Turkey was in the process of pre-accession with exposure to EU conditionality for domestic political changes. These changes are achieved through the legislative reform packages accepted at the TGNA. These reform packages induced political changes to match the EU political conditionality to open accession negotiations. As a result, on 3rd October 2005 European Council Summit declared the opening up of negotiations with Turkey. This decision gave prospect for Turkey for future membership. It also provided the official mechanisms to accelerate the influence of the EU in the domestic decision-making, implementation, legislation as wells as normative discourse. Since 2005 Turkey is in the process of accession negotiations with the EU involving 35 policy chapters to be negotiated. 
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4. Turkish migration, asylum, visa and border control policies
Especially, with the end of the Cold War in the 1990s Turkey became a country of asylum as well as a country of immigration and transit irregular migration.
 In order to deal with these different aspects of migration, Turkey realized in the last two decades that it needs to establish an organized migration policy including aspects of strengthened border control mechanisms and visa harmonization policies. 
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5. Turkish migration, asylum, visa and border control policies

Turkey does not have national legislation specifically focus on migration, border control and visa regulations.  From the early years of the Republic the major legislation governing general migration area in Turkey has been the 1926 Law of Settlement (No.885) of 1926
, the 1934 Law on Settlement (No.2510)
, Passport Law (No. 5682)
, Law on Residence and Travel of Aliens (No. 5683)
, Law on Work Permits for Aliens (No. 4817), the Citizenship Law
 and Turkish Criminal Code (No. 5237). International documents covering this field includes the 1951 Geneva Convention relating to the Status of Refugees (1951 Convention) and its 1967 Protocol.
The end of the Cold-War and the increasing number of irregular migration to Turkey created the need to adopt national legislation dealing specifically with asylum seekers, refugees and the refugee status determination process. Within this context, the 1994 “Bylaw on the Procedures and the Principles Related to Mass Influx and Foreigners Arriving in Turkey either as Individuals or in Groups Wishing to Seek Asylum from a Third Country” was accepted. The Asylum Bylaw which indicated procedures applicable to refugees was a major step for legislation formation and policy building.
 The 1994 Bylaw basically elucidated the procedures which were already in practice. Still, it was a major step for institutionalization of this policy. 
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6. Pressures arising from the EU during Turkey’s accession process and ongoing changes
Despite the end of the Cold War and the developments in the European context, Turkish migration, asylum, border control and visa system remained relatively stable prior to the 1999 Helsinki Summit. This decision reinforced the launch of a process of pre-accession including a transitional period of adoption and harmonization of European level policies and EU legislation (EU acquis communitaire). With the launching of negotiations the pre-accession process ended and the accession process started. 

In this process, the topics relating to migration, asylum, border controls and visa issues are vitally important for both the EU and for its member states. Turkey’s accession strategy in addition to the EU Commission’s Accession Partnership (AP) Document for Turkey identified short and medium term political and economic priorities, intermediate objectives and conditions on which accession preparations must concentrate on was adopted on 8th November 2000. The AP contained short and medium-term political and economic priorities on the basis which Turkey was expected to adopt its National Programme for the Adoption of the Acquis (NPAA) which included provisions with regards to Justice, Freedom and Security field.
 

Harmonizing legislation indicates a change in domestic political practices and institutions as well as the approach to political problems, “which requires a mental shift to think and act within the larger context of the EU.”
 Migration, border control and visa policies are not immune from that mentality change. 

To respond these challenges Turkey formed a Special Task Force involving various state agencies responsible for border control, migration and asylum. Three working groups in fields of borders, migration and asylum are established for developing an overall strategy in this field. These working groups became operational on 18th June 2002 onwards. These working groups met regularly in order to prepare national strategy papers for these three complementary fields. These strategy papers aimed at bringing the important issues to the attention and preparing a national action plan for immigration and asylum.
 Since 2002 the AP document has been altered twice by the European Commission 2005 and 2006 respectively to meet the changing needs of the accession process.
Establishing a system of discussion, collaboration and exchange of ideas the production of these papers were the first examples of such a work in the migration, border control and visa policy field. They put forward the basic tenants of what will be later called the National Action Plan on Asylum and Immigration and National Action Plan Towards the Implementation of Turkey’s Integrated Border Management Strategy. The scope of Turkey’s National Action Plans cover legal arrangements that should be put into force within the harmonisation process and measures and investments essential for finalising administrative set up and physical infrastructure in order to align Turkish border, asylum and immigration legislation with the EU’s. Same as the NPAA and the Revised NPAA, the NAP also envisages harmonization of Turkish refugee and asylum legislation with EU acquis. They demonstrate that before becoming a full member of the EU, Turkey has to adopt EU acquis on these areas.  The comprehensive list of Council Recommendations, Decisions, Regulations and Directives which have to be adopted are also included in the Plan.
 This list not only encompasses the present EU legislation but it also includes the future EU legislation on these fields. 

The Action Plans aimed to constitute the basis for the financial contribution to be provided by the EU as well as to determine to realize the legal and institutional reforms, training activities, infrastructure and equipment investments. 

It is possible to see aspects of both ‘positive’ and ‘negative integration’ relating to migration and visa policies in Turkish-EU relations. ‘Negative integration’ includes market-making characteristics by intervening against national barriers to goods, services, labour and capital.
 Changes relating to asylum policy in Turkey, refugee status determination procedures, extending the scope of the 1951 Convention can be explained by ‘negative integration’. ‘Positive integration’ relates to market-correcting policies forcing domestic structure to adopt a specific European model.
 Encouraging Turkey to harmonize its visa policy with the Schengen visa regime, persuading Turkey to sign readmission agreements, providing accommodation facilities for asylum seekers and refugees, establishing a institutionalized migration agency, formalizing a migration law, creating a training academy for the officers involved in migration policy, developing a social integration scheme for immigrants, border controls can be named as positive integration efforts. Transformation under this framework can considered to be vital considering that if Turkey eventually admitted as a member, these issues will be internalized by the EU and Turkey’s eastern borders will become the borders of the Union. In that respect, accession process to the EU will act as an opportunity and a useful exercise for building up these efforts of cooperation. 
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7. What are changing in Turkey?
Transformation in this area brings different elements to Turkish migration and asylum policy such as institution building, increased legislative adoption, endorsement of certain rules and procedures, and increased involvement of NGOs. This process also brings some restrictive elements such as changes in the existing protection standards, the establishment of refugee detention houses, adoption of EU acquis on visa policy which brings visa requirements for Turkey’s neighbouring countries, combining migration policy to asylum policy with a security focus, strict border controls and introduction of readmission agreements. Empirical evidence provided by the field work data demonstrates that practical changes in implementation of policies are already evident in Turkey.

Problems may arise in terms of adopting the Schengen zone’s common visa regime. In the CEECs adopting the Schengen visa regime meant introducing visas for the nationals of the neighbouring countries, with major implications on the bilateral and multilateral relations.
 It was argued in the CEEC case that implementation of Schengen will build new dividing lines across post-communist Europe. This is the “paper wall” argument in particular. In case of Turkey this argument is still valid. Turkey’s current visa policy is very liberal towards its neighbouring countries. This has political and economic implications. Having a very liberal visa regime (which means no visas to neighbouring country nationals) provides easy access of neighbouring citizens to Turkey. For example, Iranians can enter Turkey without a visa and stay up to three months without a residence permit. This liberal visa policy provided a safe heaven for Iranian refugees in the event of the Iranian Revolution.
 Although there are no precise statistics on the number of Iranian refugees who arrived in Turkey, it is estimated that 1.5 million of them came through Turkey between 1980 and 1991. Similarly, asylum seekers from countries other than Iran benefited from such arrangements. For example; Iraqis, Afghans, Somalians, Sri Lankans, Tunisians, Sudanese, Palestinians, and Jews from Iraq were the beneficiaries. Iranians also benefit from Turkey to apply for visas of countries which do not have embassies in Iran (i.e. USA) or to apply for issue specific immigration visas (i.e. Canada, Australia). This liberal visa policy of Turkey will probably end with the introduction of the Schengen visa regime.

Turkey’s accession process requires Turkey to rearrange is visa policy in accordance with EU legislation especially with the Schengen visa regime and adopt the Schengen negative list. Turkey needs to abolish visa-free travel for those countries that are on the EU’s negative list and the usage of “sticker visas” at border control points. Turkey allows for the nationals of 30 countries to benefit from this sticker visa practice. There is reluctance from Turkey’s side to terminate visa free arrangements especially to countries such as Bosnia and Macedonia because of close historical and cultural ties, including the presence of Turkish minorities. Turkey also needs to introduce a visa-free regime for countries that are not on the Negative List of the EU.
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The current visa policies of the EU seem to present an “integration dilemma.” On the one hand, Turkey is trying to adopt its legislation and visa practices with the EU’s. This is a formal obligation for Turkey to follow before becoming a member state. On the other hand, with Turkey’s new foreign policy perspective of creating “zero problems” with its neighbours Turkey is abolishing visas with its neighbouring or regional countries. In the last couple of years Turkey abolished visas from countries such as Syria, Jordan, Russia and Lebanon. Recently, Turkey and Greece is negotiating to abolish visas for Turkish nationals who will be visiting Greece for 24 hours. This is especially important for Turkish citizens visiting Aegean islands. Greece argues that a visa-free regime will facilitate tourism and trade between these two neighbours helping Greece with the most wanted remedy in its economic crisis. Apart from the Greek case Turkey’s willingness to abolish visas with countries such as Russia, Jordan, Lebanon and Syria directly corresponds with Turkey’s new foreign policy objectives of becoming a regional leader and situating its foreign policy objectives on economic grounds. With abolishing visas Turkey is hoping increase trade with Syria as well as increasing tourism revenues resulting from Russian tourists visiting Turkey. When asked to an official at the MFA dealing with this issues weather or not this policy contradicts with Turkey’s ambitions of becoming member states, it has been argued that Turkey is trying to strengthen its accession negotiations case with its contribution of good neighbourly relations to the EU’s foreign policy perspective.
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With respect to visa facilitation with the EU, Turkey is asked to strengthen its border control mechanism, change its passports which are easily forged and sign a readmission agreement with the EU. First of all, Turkey is changing its passports in June 2010 to prevent them from being forged easily. The new passports are introduced which will hold biometric information of the holder. Secondly, it has been signalled that a readmission agreement between Turkey and the EU will be signed soon. Turkey has been postponing signing a readmission agreement with the EU until the declaration of an official date of accession. Turkey was also arguing that it has to sign readmission agreement with other countries of origin for irregular migrants and refugees before signing the agreement with the EU. This was a clear reflection of the argument that Turkey did not want to become a “dumping ground” for unwanted immigrants and refugees. However, with a strong emphasis on the issue of border control and controlling irregular migration the European Commission’s aims to encourage Turkey to sign readmission agreement prior Turkey’s accession. 
Turkey is concerned about the possible impact of a readmission agreement if its infrastructure is not ready to cope with returned migrants and asylum seekers. Currently, nearly 50,000 illegal immigrants are apprehended by security forces in Turkey each year.
 According to the “country of first asylum principle” and the “safe-third country principle” when Turkey fully complies with the EU acquis then immigrants and asylum seekers who used Turkey as a transit country to arrive any other EU member state will be send back to Turkey. The political, economic, infrastructure and humanitarian aspects of this radical change has to be carefully calculated. There is a possibility that this policy change may in fact impact the good neighbourly relations of Turkey. The current readmission agreement with Greece-Turkey seems to create tensions between these counties.
 Both Turkey and Greece are parties to the 1979 International Convention on Maritime Search and Rescue.  However, due to the proximity of the Greek islands bordering Turkish territorial waters and the mainland in the area of Dodecanese islands, the region has areas with uncertain sovereignty causing difficulties in monitoring frequent life threatening emergencies. This creates unwanted human tragedies involving asylum seekers, refugees, undocumented migrants as a result of the unsafe unlawful practices of human smugglers and traffickers. International cooperation is necessary to avoid deaths, “push backs” and orbit situations in the Aegean Sea.  Turkey argues that the readmission agreement with the EU can only be signed in the final phase of the accession negotiations and on the condition that Turkey will have infrastructural capacity to deal with an increased number of returned migrants and asylum seekers in addition to the conclusion of readmission agreements with the countries of origin.
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Figures on illegal/undocumented migration in the period 2000-2007 present that 620,882 undocumented migrants were apprehended in Turkey. The breakdown of the figures demonstrates in 2007 a total number of 54,767 undocumented immigrants and in 2006 a total of 51,983 undocumented immigrants were apprehended by authorities. Some of main countries sending undocumented immigrants to Turkey according to statistical data are Iraq, Pakistan, Moldova, Afghanistan, Iran, Romania, Bangladesh, Georgia, Russian Federation, Somalia, Azerbaijan, Mauritania, Palestine, Bulgaria and Syria. In the last decade, Iraq was the main country sending a total number of 92,037 undocumented immigrants to Turkey. 
SLIDE 14
This slide shows the top ten nationalities of the apprehended cases in Turkey.
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As an overall policy implementation; Turkey readmits Turkish nationals in accordance with the Passport Law No: 5682. If it is proved that an undocumented third country national has departed from Turkey, he/she will be readmitted if returned by the same or a subsequent flight in the light of ICAO rules and practices. Moreover, foreigners having valid Turkish residence permits are readmitted to Turkey. First round of talks of the Turkey-EU Readmission Agreement were held on 17 October 2005 in Ankara. The last round of talks was held in December 2009 and the readmission agreement is still in the process of negotiations. Turkey negotiated and signed various bilateral readmission agreements. These countries and the signature dates of these bilateral readmission agreements are Greece (2002), Syria (2003), Romania (2004), Kyrgyzstan (2004), and Ukraine (2005). In addition to these agreements, other bilateral readmission agreements were proposed to several countries of origin and transit; such as Pakistan, Iran, Bulgaria, Croatia, Afghanistan, India, China, Sri Lanka, Russian Federation, Algeria, Lebanon, Tunisia, Uzbekistan, Sudan, Morocco, Nigeria, Kazakhstan, Egypt, Israel, Ethiopia, Belarus, Mongolia, Jordan, Bangladesh, and India.
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In addition to the visa regime, introduction of strict border controls will have adverse economical impact on trade and bilateral relations. With the end of the Cold War, Turkey endorsed close economic relations with its ex-Communist neighbours. This included its immediate neighbours such as Georgia, Azerbaijan, Bulgaria as well as its extended neighbours such as Romania, Moldova, Ukraine, Uzbekistan, Kazakhstan, Kyrgyzstan, Turkmenistan, Tajikistan and Russia. Liberal entry procedures provide suitable conditions for the businessmen who travel in between these countries.
 

Apart from well the established companies’ trade relations there is also a common procedure which is called “suitcase trade (bavul ticareti)” in Turkey. This is an unregistered trade operation run via tradesmen travelling to Turkey usually via land transport to buy goods from Turkey and sell at their country of origin. It is difficult to estimate the magnitude of this trade as it is unregistered. According to Turkish Central Bank’s survey it is estimated that in 1996 suitcase trade volume was 8 billion and 842 million dollars and in 1997 it was 5 billion and 849 million dollars. In order to give comparison of Turkey’s revenues from tourism in 2006 they were 5 billion and 694 million dollars.
 This shows the fundamental value of suitcase trade for Turkey and the possible impact of visa regulations on economy as well as its possible impact on its bilateral relations with the countries involved in this type of trade, not to mention its affects on tourism. Turkish Ministry of Foreign Affairs raised its concerns on different occasions on the possible impact of implementing Schengen regime.
 It means that bilateral relations with the Commonwealth of Independent States (CIS) countries can be affected as a result of this change.

8. Conclusions

Turkey faces the challenges of being a country of origin and destination, and acts as a transit country for documented and undocumented migration. Taking Turkey as a case study, this paper presented the relationship between the national legislation and the commitments arising from the EU accession process in the migration, asylum, border control and visa policy fields. It presented how convergence to EU legislation creates challenges with respect to Turkey’s relations with its neighbours.

The EU accession process adds a complicated dimension to Turkish migration, asylum, border control and visa policy fields and their policy practices. Turkey in order to comply with the EU requirements needs to adopt EU acquis in the ‘Justice, Freedom and Security’ field. There is no doubt that adoption of EU acquis will formalize certain procedures and will create a well established a comprehensive and overall system. This creates problems regarding Turkey’s own domestic legislation and commitments as well as its international commitments arising from international cooperation. Ministry of Foreign Affairs, the UNHCR, International Organization for Migration, national and international NGOs are concerned that the changes may adversely affect the migrants and asylum seekers in question. Currently the liberal applications of the visa regime and asylum procedures have benefits that may be lost when convergence occurs with EU acquis.

In order to achieve beneficial and desired results with this transformation, infrastructural capacity building needs to be ensured within Turkey in migration policy field. It means training of staff that will be in charge of the procedures, physical and technical capacity building is necessary. Existing relations with the current international agencies such as the UNHCR and the International Organization for Migration (IOM) needed to be ensured as they have invaluable experience on the field. Their concerns have to be heard in terms of current and future capacity of the country in handling an increased demand. 

Keeping good neighbourly relations will be a challenge that Turkey will have to face during and after the accession process.  The room for manoeuvre in the accession negotiations for a candidate country is rather limited in the current technical structure of accession process. It will be necessary for Turkey to find possible solutions that will facilitate visa requirements for its neighbouring countries. A medium can be found if special procedures for acquiring fast-track visas can be achieved for the citizens of neighbouring countries.  Accordingly, the impact of an economic loss which will result from the changes in the visa regime can be kept minimal. 

Finally, acquiring the standards of the EU and its migration regime should not lower the standards of protection for the migrants and asylum seekers in Turkey. Acquiring an EU based security approach with the aim of controlling migration rather than managing migration will be damaging the current humane perception in operation. Restrictions towards family unification, accommodation, employment, and integration to the society will have to be avoided. This can be achieved by building a long-term domestic strategy of a humanitarian migration policy. It will be a contribution by Turkey to the developing migration regime of the EU when Turkey becomes a member state. 
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